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Background

23rd Feb 2018 – Notice was served on Aberdeenshire Council under 

Section 91(5) of the EPA 1990.

‘Our client is aggrieved by the defacement by litter and refuse as well as 

the want of cleanliness of the section of the A96 trunk road (including its 

central reservation, verges and adjacent footpaths) between the Blackburn 

Junction and the port Elphinstone junction near Inverurie, which section is 

shown delineated in blue on the plan annexed to this Notice.’



6.8 mile stretch of the A96



In January 2018 – Mr. Niblock took series of 24 photographs 

showing locations along the road, presence of litter at points 

along the road.









Extension due to weather



March 2018 – Council undertook cleaning works to various 

parts of the road including all bus stops and footpaths leading 

to those bus stops.



Verges – Ongoing program of litter picking when required an 

safe to do so.  Prior to this notice being served, the verges had 

been litter picked on the week commencing 19th Jan 2018



Central Reservations – Monitored for debris that would cause 

a safety concern and levels of litter.  If required to deploy staff 

to these areas, it would require lanes closures to ensure safety 

of staff.  



George McCallum Niblock v Aberdeenshire Council

• March & April 2018 – Mr. Niblock further inspected the road and took 

further photographs of various points along the road.

- Photographs showed presence of litter on the road.

- Photographs not disclosed to Council until lodged as productions.

• 11th April 2018 - Initial Writ presented to Aberdeen Sheriff Court.

• 29th August 2018 – Proof hearing.



George McCallum Niblock v Aberdeenshire Council

Judgment

• Mr. Niblock failed to establish that the road was defaced by litter or 

refuse or was wanting in cleanliness within the meaning of section 91(6) 

of the 1990 Act when the proceedings were raised or at the date of the 

proof in the proceedings.

• The Council proved that it had complied with its duties under section 

89(1) and (2) as respects the road, in terms of section 91(7) of the 1990 

Act.

• The sheriff subsequently found Mr. Niblock liable to the Council in the 

expenses of the cause.



George McCallum Niblock v Aberdeenshire Council

Relevant provisions of the Environmental 

Protection Act 1990 

Section 89— Duty to keep land and highways clear of litter etc.

(1) It shall be the duty of - …

(c) each principal litter authority, as respects its relevant land, …

to ensure that the land is, so far as is practicable, kept clear of litter and 

refuse.

(2) … it shall also be the duty of –

(a) each local authority, as respects any relevant highway or relevant road 

for which it is responsible, … 

to ensure that the highway or road is, so far as is practicable, kept clean.



George McCallum Niblock v Aberdeenshire Council

Relevant provisions of the Environmental 

Protection Act 1990 

Section 91— Summary proceedings by persons aggrieved by litter. 

(1) A … court may act under this section on a complaint made by any 

person on the ground that he is aggrieved by the defacement, by litter or 

refuse, of —

(a) any relevant highway; … 

(c) any relevant land of a principal litter authority; ...

(2) A … court may also act under this section on a complaint made by any 

person on the ground that he is aggrieved by the want of cleanliness of 

any relevant highway or any trunk road which is a special road. 



George McCallum Niblock v Aberdeenshire Council

Relevant provisions of the Environmental 

Protection Act 1990 

Section 91— Summary proceedings by persons aggrieved by litter. 

(6) If the … court is satisfied that the highway or land in question is 

defaced by litter or refuse or, in the case of a highway, is wanting in 

cleanliness, the court may, subject to subsection[ (7)], make an order (“a 

litter abatement order”) requiring the defendant to clear the litter or refuse 

away or, as the case may be, clean the highway within a time specified in 

the order. 

(7) The … court shall not make a litter abatement order if the defendant 

proves that he has complied, as respects the highway or land in question, 

with his duty under section 89(1) and (2) above. 



George McCallum Niblock v Aberdeenshire Council

Summary

• The sheriff accepted that the Council:

• had in place systems which ensure the regular inspection of the 

stretch of road;

• acted upon any issues noted by their supervisors during those 

inspections; and

• undertook litter-picking of sections of the land adjoining the road 

on a regular basis.

• In addition, the sheriff accepted that the Council reacts to reports from 

third parties of litter accumulation at particular locations along the road.



George McCallum Niblock v Aberdeenshire Council

Summary

• It is legitimate for the Council to take into account various factors in 

allocating resources to address their duties under section 89(1) and 

89(2) of the 1990 Act.

• The sheriff accepted that the Council:

• was fully cognisant of its duties under section 89(1) and 89(2) of 

the 1990 Act;

• had due regard to those duties in the allocation or resources; 

and

• generally performed those duties to an acceptable standard.



George McCallum Niblock v Aberdeenshire Council

Summary

• The sheriff was satisfied that the Council had proved it had complied 

with its duties under section 89(1) and 89(2) of the 1990 Act, so far as 

practicable, and therefore that any such issues affecting particular sites 

along this stretch of road are not the result of breach by the Council of 

those duties.

• For all of the above reasons, the sheriff was satisfied that it was not 

appropriate to make a litter abatement order against the Council.



George McCallum Niblock v Aberdeenshire Council

Further suggestions

• If there were any issues with the presence of animal carcasses on the 

carriageway of this road, the Council should liaise with BEAR Scotland 

as a matter of urgency so that appropriate arrangements could be made 

by the relevant agency for their safe removal.

• If the Council perceived there to be a problem with the lack of notice 

given to them by BEAR Scotland of planned road works, it should 

pursue a dialogue with BEAR Scotland with a view to ensuring that 

BEAR Scotland are made fully aware of their concerns and that any 

issues are addressed by both agencies in so far as possible.
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